
FINDINGS AND DECISION
OX'TIIE HEARING EXAMINER X'OR THE CTTV OF'SEATTLE

In the Matter of the Appeal gf

F'REMONT NEIGHBORIIOOD
COUNCIL, et al

from a Determination of Non-significance issued
by the Director of Seanle puUtic-Utitiüe.

Introduction

Site and Viciniw
FÍndings of X'act

Pursuant to the state Environmental.pgligr, Act, chapter 43.21c Rcw, lsera¡, as
{9-Pr:¿ in Chapter 25.05 Seattle Municipal'Code <slr¿il, rhe Director of Seanle public
Utilities Qirector or Dep-artment) issued a Determinariolof Nonsignifi;;; (DNS) for
reconstruction of a transfer station. The Fremont Neighborhood õo*rü, W¿lingford
community council, Erika and John Bigelow, Mary 

-surr"*, 
and Norm *d B;;;;i;

Davis (Appellants) appealed the DNS.

fr::pry4 he$ng was held before the Heariag Examiner @xaminer) on October l, 2,and7,2008. Parties represented at the hearing were the Àppettants, Uy i"Uy fn¿ier,
attorngY;at-l1w¡ and the Director, by Robert d rouin, Assistant city Anomey. The
record was held open for pu{poses of the Examinerls siúe visi! which occurred on
October 8,2008.

{fter -considering the evidcnce in the record and inspecting the site, the Examiner enters
the following findings of fact, conclusions and decisiär, onîh" apBeal:

Hearing Examiner File:
w-08-005
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1. The proposal site is the North Recycling and Disposal Station (NRDS), which is
located in the rüaltingford neighborho"a r"firk u"Ë; ; l3;öñ;;h ilã'st 

"rt, 
*d

an adjacenr parcel located at tsso Norrh 34d' street. ittuil;ã;ã;;h.;;rrt ;;î"rrl,
35th street, on the south by North 34th Sreeq on rhe west¡t rdj;il p*"Jr, *¿ on the
east by Woodlawn Avenue North, and includes Ca¡r Place North. 

- 
In addition, two

{nsle-f11ily-zoned parcels at the northwest corner of North 35tlt Stu"J*¿ woo¿lur
Avenue Norttr a¡e used forNRDS employee parking.

2. Theexisting NRDS site is zoned indusûial (IC-45 and IB ll/3D),as is the surrounding
area to the west, south, and southeas! which is consistent with td Comprepensive plan
designation for the area. These indusûial zones include commercial, it¿lrni¿ and light
industuial uses. In the IC-45 mne,, solid waste transfer i";;dñiriìri"ä'.*¿itional
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onli¡l wastÊ transfer is

use. and recycling is a permitteu u::' In the IB U/10 zone' solid waste 1

proiúbit d, but evidenc, i' tt 
" 

record r"¿ltä* trtJ the facility operates in this zone as a

nonconforming use'

3. Norrtr of the site is commercial and single-fq{nily zoning (c2-30 P.PF 
59,90)' To the

east, across Carr pr".. Ñ"n*,, i, "",rìä;;ì;*;ä"À 
iCã-ìõl and þn single-familv

zoning (sF s000).'îï;Ëùî.å;f ,1 ,hr;o,om.rciul h":" is ienetu'¡ consistent wirh

zoning. The singre-fam'y ^* ir,rroåå iäiffiï'ätd ana"single-iamilv residential

development 
ideveloped

4. The adjacent parcel included in.fu n'oj"t1 site is ^:d 
commercial and

with the oroweat ïîäffi;;-w*rtoui. it i, oo* o*iJuv the Department' and has

been nominated for randmark **-i" ü;*ri;; *nåtrtrt'it meetã ttre criteria for

landmark designæion. (Exhibit qsl' 'n 
.v.iinJ *¿ offtce uses are pe@itted under

ää"s;""t"s'

Background

5.InAugustoflggS,theDepartmentdeveloped^aSotidWasteManagementPlart
(swMp) tr,ut ir,"io¿.ál Ji*ri".r "?iltt;;t""tîd 

r-?t ãevetoping a recvcling ce¡ter at

the NRDS *¿ ,tut ¿ that the g*yil;J;ñi*. th.;;*ib'iliti of acquiring nearbv

ñn"rttto ¿o ,o'îwrurp at 6'15 andT '15-7 '16'

and Disposal Stations" (RDS Plan)t also issued in

î,åJ ï", ßî ïåffJ.}îiå:ï!þ;r inio,",utio,, åî tr,I -n't 
"' ef tr'. crtv' s. trve

recycring and drsposar stations, llciudine 
a statemeni'trrui *q"isition of additional

property would 
^uã-"qt'i"d 

to '*ptJ 
iåyc'ng oppott*'1:ities' iealign on-site traffic'

reduce off-site queues and add *#;;Ë úot"+ tt-Ñirôs, *d u discussion of

specific pot rrtiiî*r"ls of intererr. pós piaã-at ivJg, 16-17, and26'

7. The Finat Programmatic Environmental Impact statement (FEIS) prepared for the

1998 swMp 
"råÏr",iî.ä 

rirã, ,h" ¿ftÑ;rld investigaæ pot hutittg-pl9pertv adjacent to

the NRDs ror a setf-haul ,..v"ri'T*i'Ytä iÏiõ:i* lql, i-+e,-i-sl' and 2'75' and

concluded that in addition to ,on'utï'tion impacts' gertain off-site impacts at the transfer

stations wourd continue, includþg ilt* îi"* t "mr,î*nv 
equipmlnt, and depositing

recyclables i" ."îiJi"il; odor i.d;;; fr"m gæbage *J vätaï^tt transfer; localized

increases in narious vehicre ui. .*iJJionr, 
^¿"ro.uñr"¿ 

*óess ptobrems such as off-site

queues. o, *o. örrys pãpuratio;;r"*r, iln:cts associated-with operating the two

stations would tontinitt tð in"t"^t'' FEIS at S-9'

g. The FEIS states that the city is using phased environmental review:

AdoptionofthelggSS-otidWasleManagementPlanisanon-projector
prog;;;;-;tti"t wt"o ú¿' the programmatic EIS on the 1998

tSWMpl will be p-f of 
" 

ptt"t.ã¿it"i,on*"ãtut reviçw under the City of

Seattle,s SEPA ordinance. ... Should the program directions recommended
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in the Final Draft Plan lead to the development of new facilities, siting and
construction of those facilities could also be subject to project-specific
environmental review. Modifications to existing iacilitieJ could also be
subject to project-specific environmental review depending on the nature
of. the modifications. The need for additional project-specific
environmental review will be determined on a case-by-case basis.

FEIS at 1-31 (emphasis added).

9. In response to Council Resolution 30431, the Department prepared a Solid V/aste
Facilities Master Plan (SWFMP) in 2003 tbat recommended siting a new intermodal
facility and improving the North and South RDSs. (Exhibit 32) 'The 

recommended
option for the NRDS \¡¡as surnmariznd as rebuilding a larger tip building and adding
property for offrces and recycling. SWFMP at ix. The document discusses improvement
options for the NRDS, and includes an analysis of the recommended option. SWFMP at
48-50. It also includes a technical document on detailed facility design criteria for the
NRDS (Appendix G), and a technical document discussing potential sites for relocating
the NRDS. (Appendix L) The Appendix concluded that after reviewing "zoning, road
access, parcel size, availability, cos! and proximity to other uses, it was decided that no
other sites were significantly better than the existing site" to warrant moving the facility,
and that the public would be better served by upgrading eústing facilities to minimize
impacts on neightors. It noted that this solution was consistent with most public
comments received. SWFMP, App. L atl-2.

10. The Department issued a determination of significance and scoping notice for an EIS
on the STWFMP in August of 2004 (Exhibit l8). However, in August of 2005, an FSEIS
was issued for just the intermodal nansfer facility. (Exhibit 34) The FSEIS st¿ted that
preparation of SEPA documentation for the NRDS and SRDS should be posþoned to a
later date because those improvements were not scheduled to occur for several years.
The document fi¡rther explained the scoping decision as follows: 1) programmatic
decisions on improving the NRDS to address deficiencies and inefficiencies were made
in the 1998 SWMP and SEPA documents reviewing it, and the togical next step would be
project specific environmental review; 2) SEPA documentation for the NRDS should be
prepared closer in time to building permit application, when more meaningful evaluation
could occur; 3) delaying the SEPA review for the NRDS would be consistent with phased
review, allowing the public to focus on issues ready for decision and excluded those that
had already been decided or were not yet ready for consideration; and 4) improvements to
the NR.DS and to thg proposed solid'waste intermodal tansfer facilþ were not related
closely enough to be a single course of action under the SEPA Rules, because each would

þroceed whether or not the other was constructed, they were geographically separate

from one another, permitting and consfruction ofthe projects would be staggered, and the
nature of the decisions on each was different, with one beiig a programmatic, site
selection dçcision, whereas the location and general nafure of the improvements at NRDS
had been addressed in the 1998 comprehensive plan process. Exhibit 34 at2-25 to 2-27.
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I l. ultimately, the city determined not to prnsue tttt-*1:Ï"odal facitity, the council and

Mayor reached agree-ent on a configuradon that rebuilds the NRDS and SRDS and a

stategy to reduce the overall waste stream, and the Deparhnent YT.di::ttd to prnsue

rebuirding the NRDS (Exhibits 42 and35). ordinance 122447 (Exhibit 42) amended rhe

adopted capitat Improvement Frogram.to state that the Department would "strive for the

North Transfer Staii; to be rebuílt with new buildings that are the same height as th9

existing building;Jh;r a fooþrint that is contained between Ashworlh Avenue North

and Interlake Avenue North."

Proposal

12. Tlteproposal is to replace the existing NRDq fuîrity *i4 ryY and additional

facilities on the existing paråel and the adjacent parcel to the east' Existing structures are

to be demolished, and õonstruction is to io"t r¿" tft new tansfer station building' scales'

access roadr, op.*iio* yard, landscaping and associated facilities on the property'

13. The new fiansfer building is to be fully encloped except for vehicle entances on the

sides. Building t"ijtt *a dõvelopme"t t"tqu.¡t'a¡e to bè within the zone limits' Cal'

place North ir prõ;;"d io U" vacated and incorporated into the site, and recycling

facilities and ofnces would be located on the adjacent Oroweat parcel' 
:

14. Primary vehicular access to the NRDS would remain at North 34ttr sreet, with a

secondary access fil;;f";t"ilÃ nom Nort4 tj1[ s^ueet. The record shows that both

left and right turns irto tfr" facility from North 34ú Street would be maint¿ined' The

adjacent single-family-zoned parcels to the north across 35ú Street would continue to be

used for emploYee Parking.

'15. The proposal calls for a queuing analysis in conjunction with project design, with the

design standa¡ds d;fttrg itrat vãtricte'queue! frãm ttre NRDS site would not block

traffic on adjacent roadways 95 percent of th. time on the average day of the prqjected

p"rr. r"mc"month in 2030. Pìoposed construction would be required to adhere to
'uøiruUf, regUtations and construõtion practices to reduce air and odor emissions and

noit".

Director's DNS

16. The Depar-ünent reviewed the proposal pursuant to SEPA for potential impacts on-air

quality, noise, *uto quality, tt*tpott"tionl public views, and neighborhood aesthetics'

The review included the sEpA checklist (Exhibit a) and several technical reports, as well

as consideration of the mitigation -.**ìr incorporated into the proposal. (Exhibit 17)

The mitigation measwes inc'iude such thingg.as¡ujtOing a solid-walled structurg, building

within all Land Use Code requirements, including aesthetic architectural features to

r.¿".. visual prominence, and rãducing back-up and vehicle idling times'

rÃ I .1., 
^ 

¡t --'--
17. ATransportation Technical Report (Exhibit 2Ð uias prepared for the proposal based

traffic scenarios developed to reprèsent a range of possible waste stream flows at the
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NRDS.(E*hibit24,AppendixA)TheTlans¡grta|ignRepo{determinedthatthe
pì"öra ;;;ãi".;Å.ääny trips ío tfre site by la to 40 trips in 2!]0, primarilv due to

employee trips. Th;ãôJ'alsJ concluded tfrát because new facilities would add flow

improvements for tttt tÅè number of customers that would be expected in the no action

alternative, ,ro udnrise impacts wefe likety for vehicle-queuing'. Further' the Report

ä*d il;;"dd;-i*p'u"tr *"tr likely for ûafTic safety, parking, or at any off-site

intersections.

18. An Air Quality Technical Report w¿$ prep¿Lred for the project (E*hiltl26)' The Air

euahty Report reviewed existing air quatity uird urr"tt.$ þ imnacts of the proposal on

air quatity, inchaiig ¿¡"Stto"t|oo i.puttt, operational impacts, indirect impacts and

cumulative impacts. The Report statå that because the project would add {mos} no

additional vehicle tipsòr additional heavy equipment to the current configuration" there

*o"f¿ be virttrally no effect on air quahty'

19. A Visual Technicat Report was also prepared fut.fç project to evalirate potential

changes in visual ãrdity ttt"t woul{ o".* as a result of ttre proposal' (Exhibit 1'

Attachment 2) The visuat Report selected eight vlewpojnts to the norttr of the site that

;;;;;i ó¿;riti". t";b* hpacts from the-proposal-. The Report then analyzed what

rlr;;;õ;" *ãJ¿í.in lisht óf the generai aisiq pquot"t"Í: given for the project'

including such factors as the-mærimumifucture h"tght allowed by existing zoning' the

general operatioiral réquirements of transfer st¿tion buitdings, the fact that cert¿in of the

ä"inti", were likeþ io be located on a particular part of the property, etc'

20, The Visual Report concluded that the propoyl wguld impact views, il that pTnuq

and public views oi downtown, Queen Anne^Hill and mature ffees would be reduced

from some viewpoints if the mif¿ing footnrinlis expanded eas! or 
1vest, 

or if the hight

of the buitding ir i""i"Á.¿ within tft rottiog limit. None of the views protected under

,ft" Cityt Sgpïpo[cies would be affected I

21. \\esEPA Checklist and DNS state that trre Noisg Technical n:pol concluded that

most noise. to*'üro prõÃ.r wouli be generated by üaffic using the stations and

machinery proo.rriiã,ã¿ ãtut"¡¿" dropped-of! there, as in the present day' but that a

new noise source *ãir¿ be added tom Ëå*ust fans used for dust and odor control in the

buitding. The building is to be designed to relycle¡isting manimum noise levels

irnmediatety outsiJe its-walls by apprjximately 10 dBA, reducing perceived noise by

half.

22. The Departrrent's sEPA re'sponsible- official determined th.l ,*ryffin and

operational pr*ti"rt *¿ design ,t rrd*d, that the Department would implement would

result in the pr"däî;tüärtg"tficant adversg environmental imnact¡,.and 
issued a

DNS. (Exhibit ríi-rü" sfpÀ 
"nãonirt, 

technical repo{s and DNS were then reviewed

by a private "o*,íf*iwho 
determinedthat the,checklist met SEPA requirements and

cånóooe¿ with the DNS. (Exhibit 46)
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Appeal

23. TlteAppellants assert that: l) The Department i'shifted the ryoge 
óf the.proposal" to

avoid preparation of an EIS and in doing io, violaæd sEPA's glrasing requirements and

pr"ttiUiti* on segmentation or "piecemealing;".2) the proposal !a9!s sufficient detail to

ullo* for a propei urr.rr*"nt of ãnvironmental impacts; 3) even if the siting decision for

the project *ur ptoprt, the propgsal will have significant adverse environmental t*pu:tt
because it was imþroperly defined by using existing conditions T t.Lnt baseline for

rnJ*tion; and 4) ìegardllss of how the proposal is defined, it will have significant

adverse impacts that hãve not been adequately mitigated under SEPA.

Applicable Law

24. SEpA provides that a thrçshold determination [and EIS if required] shall be prepared

',at the ea¡liest possible point in the planning and decision making process, when the

principal featurès of a'proposal and its environmental impacts can be reasonably "-

identified." SMC 25.05.055 B.

25. proposals are to be properly defined. SMC25.05.06_0-C.1. "Proposals include public

projects-or proposalr ¡y ug.*ies ...." sMc 25.05.060c.1.a. "A proposal by a lead

ãg.*y or appticant may bJput forward as¡ an objective, as several alternative means of
aäompfishiïg a goal, or as a particular or preferred course of ac!!on]' SMC

25.05.ô60c.flt tempfrasis added). "Agencies are encouraged to describe public or

nonproject proposals in terms of objeCtives rather than preferred solutions." SMC

25.05.060C. l.c (emphasis added).

26. *Aproposal exists ... when an agency has a ggal and is actively preparinq to make a

decision on one or more alternative means of accomplishing that goal, and the

environmental effects'can be meaningfully evaluated. A proposal may thereþre be ø

particular or preferred course of actlon or several alternatives. ... The term'proposal'

may therefore include bther reasonable courses of action' if there ís n9 Iltf-ry(.
alternative and if it is appropriate to do so in a particular context." SMC 25.05.784

(emphasis added).

27. "Proposals or parts of proposals that are related to each other closely enough to be, in

effect, a single, course of action shall be evaluated in the same environmental document.

(phased r"ui"* is allowqd....) Proposals ... are closely related ... if they a. Cannot or

will not proceed unless the other proposals ... are implemented simultaneously with

them; or b. Are interdependent parts of a larger proposal and depend on the larger

proposal as their justifiõation or for their implementation." -In 
determining whether

proposals are simiiar, factors such as "common timing, types of impacts, alternatives, or

geography'lare to be considered. SMC 25.05.060 C'3 and C'3'a'

28. Lead agencies are to "determine the appropriate scope and level of detail of
environment¿î review to coincide with meaningñrt points in their planning and decision-

making processes." "Environmental review may be phased," and "phased review assists
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rblictofocusonissuesthatarefeadyfordecisionandexcludefromagenciesrand the Pt
consideratioo irr,r", ut .uny decided. or not yet ready-,'; sMC 25.05.060 E'l and E'2'

phased review ir 
"pp-plãt" 

*tt"n "the sequence is from a non-project document to a

document of narrower scope," o, fro* "^an environmental document on a specific

proposal at an early;g;-..: ío-u ryUt.q*nt 
environmental document at alatet stage"'

SMC 25.05.060 E.á. "i/hen a lead "ñ;v k"qy:ilÏ ysrng phased rwiew; it shall so

l"i¿-i" ii, 
";"ironmental 

document.,' SMC 25.05.060 8.5

29. An EIS is required for prciposals "significantþ. affecting tfre 1$rtf of the

environment." SMõä;¡i.¡¡0. fftå f"Juq.ti"y a"ætt"ines whether an EIS is required

l"ti"J*t threshold determination prooess''Id'

tion, the agency is to determine "if the proposal is

tikely to have 
" 
pr"b;l; r-ienifi"*t "d*;;è-;*i;"ñtn,ul 

impact based on the proposed

actior¡ the informati;ilñ" checkrist; anJ any additionar infõrmation furnished by the"

applicant. ffre ag"icy i, Aro to"¡cJonslier mitigation rneasures which an agency or the

applicant w¡U inlteh;r¡-^ p*î of the propolal, including any'mitigation meas'res

required by the crty,s developmery te"i"äon! 
or existiog 

"*iton*ental 
rules or lawsj'

ivrc 25.05.3304.2 and 4.3 (emphasis added)'

31. An agel9y, is to *ukt the.threshotd determination "based "p* i,iÏ*ålÏð
reasonably ,umcieit lò 

"uutuuæ 
the environmental impact of the propos

25.05.i35. 
,,e tfrrJ.ü¿td ¿"t"r-i*tion shall notbalance whether the beneficial aspects of

the proposal outweigh its adverse i*d;tt, btt tuttto, shall consider whether a pioposal

has any probable üäïtr*t àu"*, 
"ì"itãn*"ntal 

impacts """ SMC 25'05'3308'

.1. The Hearing Examiner has jurisdiction over this appeal pursuant to sMC 25'05'680'

The Deparünents DNS is to be *"or¿ø-roUstantial wãigfti and.ttr1Pltf^appealing the

decision bears tlr.i** of proving.trtui it is "crearry erioneous". sMc 25'05'680 B'3'

A decision is cleady eÍoneous irtrte Bxami"rt it "lef[ wittr a definite and firm conviction

that a mistake rru"í..n committed ." UoilnAtíngham,1g9 W* App 6' l3'3L P'3d 703

iáõ"oi i.ì*rã"' omitted).

2.TheAppellantsclaimthatinresqgÏ:t9¡copingcommentsfromthepubliconthe
EIS for the swFMp, the Deparünentltt ift.d the scope of the proposal," i.e., dropped the

rebuild of the NRD! *d S'pOS nom tfre propgsalito avoid preparation of an EIS on

those projects. This scoping .t*g"-*;-"iJå i" ritt pSUS õn the S\MFMP issued in

Aügust of 2005. It cannot be appealed-in Ae context of appeating the SEPA tnrestrot¿

J.tãtmnution for this project action in 2008'
:

3. The Appellants did not apTealqe FSEIS on the swFMP and now claim that previous

sEpA documents inarut ¿ iËat sEpA i."i.* of the NRDS rebuild would includg an EIS

that also anatyzeaãtr-site altematives. The record does not support this claim' The FEIS

prepared for the iöi"f\MI,,fP ;"úJ that the City was using phased environmental
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review, and stated that modifications ta existing facilities "could be subject to project-

specifió environmental review depending on the of the modifications," but that

"tttoirott*.ntal 
review of new facilities would also consider the issue of siting. FEIS at l-

31. The FSEIS on the SWFMP stated that the basic programmatic decisions on

upgrading the NRDS were made during the City's 1998 comprehensive solid waste

pi*i"g piocess and that the next stage of SEPA documentation for that upgrade "would

fe proj"Irispecific and would be prepared close to thetime when land use and/or building

prånit" areìought." Moreover, Appendix L to the FSEIS expressly rejected altemative

riær fot ttre N¡OS. Although projèct-specific SEPA review could include preparation of
an EIS, nothing in the environmental documents prepared for the Clty'! SWMP or

SWFMP gives any indication that an EIS woutd be prepared for the NRDS rebuild, or

that the City would give further qonsideration to alternative locations for the NRDS.

4. Again, because the Depgrtment's decision to remove the NRDS from the FSEIS on

ttre SlVFVtp was issued in August of 2005, the Appellant's claim that the Department

violated SEPA's prohibition against "piecemealing" ig time-barred. Even if it were not,

the,record dernonsüates that the Departrnent's justification for removing the NRDS from

consideration in the FSEIS on the STWFMP is consistent with SMC 25.05.060C.2 and

c.3.

5. Because the Deparünent's decision to delay review of the environmental impacts of
the NRDS rebuild was made in coqiunction with thc 2005 FSEIS on the SWFMP, the

Appellant's claim that the Department violated SEPA's phasing requirements is also time-

Uane¿. The FEIS on the SWr,tp stated that the City was using phased environmental

reviewn and that modifications to existing facilities "could be subject to project-specific

environmental review depending on the nature of the modifications." FEIS at l-31. The

FSEIS on the SWFMP itut"d that the basic programmatic decisions on upgrading the

NRDS were made during the City's 1998 comprehensive solid waste planning proc:ls

and that the next stage of SEPA document¿tion for that upgrade would be project-specific

and prepared close to the time when þermits were sought for the upgrade. An appeal of
ttre Ci-ry s decision to use phased review was required at the time the FSEIS was issued in
2005. Even if the appeal were not time-barred, the record demonstrates that the

Departnrent?s use of phased review is consistent with SMC 25.05.060.

6, The Appellants claim that an analysis of alternatives to rebuilding the NRDS at its
present loc¿tion was required under SEPA. However, the Department has made a

ãecision to rebuild the NRDS in its present.location, and has defined the proposal as a

"particular course of action," as allowed under SMC 25.05.060 and .784. There is no

error here.

7. The record does not support the Appellants' allegation that the proposal lacks

suffrcient deøil to assess its environmental impacts. The preservation deposition of Mr.
Campbell, who performed the visual impact analysis, demonstrates that he used a widely
recognized methodology for his study and had sufftcient information on the project's
parameters, essentially using a "worst case" scenario to determine likely impacts on both
public and private views. The transportation engineer who prepared the Transportation



w-08-005
FINDING' ^*-""tffilri

Technical Report testified that she had sufficient inf¡rmation from the nip generation and

waste generation projection models prepared for the proposal to arnlyzn' its likely impacts

on traffic, parking, and pedestrian safety. The consult¿nt who prepared the Air Qualtty
Technical Report also had sufficient traffic iriformation from which to assess faffic-
related air quality impacts. With respect to other impacts on air quality, the analysis was

based on sufficient parameters for the NRDS dçqign and the consultant's knowledge of
the City's waste stream policies and-the pollutants generated by both construction

activities and solid waste utilities. As required by SMC 25.05.055 B and SMC

25.05.784, the DNS \¡vrui prepared at the earliest possible point in the decision making

process when its principal features and environmental impacts could be reasonably

identified and meaningfully evaluated.

8, Most of the Appellants' claim, that the Director's DNS failed to evaluate the proposal

from the baseline oian empty lot, was addressed in the Examiner's August I l, 2008 order

denying the Appellants' motion for judgment on the merits. There is no evidence in the

recórd of * èJtablished closure date for the NRDS, nor does the evidence presented

establish that it will cease to exist in the short-term, as Appellants claim. The'Appellants

point to the fact that most recent development in the area is commercial and residential,

with few industrial uses remaining. They assert that after 40 years, the NRDS no fonggr
fits with the neighborhood and that it is time for it to be relocated. As argued by the

Director, this is a policy issue outside purview of an administative appeal. The

Comprehensive Plan and zoning for the area remain industrial, and industrial uses are

therefore permitted. The evidence indicates that the NRDS will continue to operate at its

present location for the foreseeable ñ¡ture.

g. The Appellants presented no legal authority fo1 the proposition that existing

conditions õónstitute an incorrect baseline for analyzing a proposal's environmental

impacts. Neither the SEPA statute nor the SEPA rules identiff a baseline for

"oiitoo*.ntal 
analysis. 

:However, environmental impact analysis in relation to existing

conditions is the noûn. See, e.g., East County Reclamøtìon Co. v. Biornsen, 125^Wn

App.432,435, 105 P:3d94 (2005); Floating Homes 4l!ot.v. Washington Dept-. lf fìsh
oiã Wnaryr, 115 Wn. App. 780, 785,64P.3d29 Q003); Thornton Cryek l,e,gal Defense

Fundv. City of Seattle,l13 Wn. App. 34, 59,52P.3d522 Q002); Rìchlqnd Homeowners

Presemation Ass'n. v. Young, 18 Wn. App. 405, 4l l, 568 P.2d 818 (1977). Ttris was

confirmed by the tansportaiion engineei- who prepared the Transportation Technical

Rèport for the proposal at issue. Ihe use of existing conditions as a baseline for

measuing impaðts ükely stems from the numerous questions in the SEPA checklist

;;.ki"g a-desòription of'existing enviionmental conditions, see SMC 25.05.9608, and

from the need to avoid the speculation and uncertainty that would otherwise ensue as

agencies and applicants grappled in each case for an appropriate baseline for impact

analysis. There is no clear error here.

10. The Appellants assert that however defined, the proposal will have significant

adverse impacts that have not been adequately mitigated. In determining that the

proposal would not have significant adverse environmental impacts, the Director properly

õoniidered the mitigatigil measures the Department would implement as part of the
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proposal, including measures required by crty Ç9det sMC 25.05'330 A'2 and A'3; see

Exhibit 17 at 3-4 and 5-6. rne evi¿ence in the. record supports the Director's

determination. The testimony did establish that there arc existing adverse air and taffrc

impacts associated øtft tftt ÑnOS. However, the issue pn appeal is additional impacts

from the proposal. Th;Vir"tt TechnicJ Report eslablished that there will be some view

impacts associated *i rt trt proposed rebuild, but these were not shown tó be significant'

and the views *r n"iptodttå under G itty't SEPA policies' With respect to other

impacts, including air'qdiryl odors, üaffrc 
-and 

noise, the evidence shows that the

i*ià"tr'from the pr"p;rl;tibe lowér than those from the existing facility'

I l. The Appellants did not meet their burden of demonstrating that the Director's DNS

was clearþ"rron"out, and it should be affirmed

Decision

The Director,s Determination of Nonsignificance is ¡,rrrnuno.

Entered tfri, 44uv of October, 2008'

_ I 6--1t,-.-*-_
Sue A' Tanner
Hearing Examiner

Concerning Further Review

NoTE: It is the responsibility of the person-seeking to appeal a Hearing

Examiner ¿"ãirion to tonsult iode sections and other appropriate sources' to

determine applicable rights and responsibilities'

The decision of the Heari4g Examiner in this case is the final decision for the cþ of seattle' A

request for judicial r"ïÑãf tn" d99isj9n tutt U" commenced within twenty-one (21) days of the

àui. tf," deËision is issued, as prwided by RCW 36'70C'040

) for and initially bear the cost of preparing a verbatim
The person seeking review must arrangt

transcript of the hearing. Instructions r- pt"putæt:r qt the hanscript are available from the

Offrce of Hearing e*;îno, PO Box 94729,5eàttle, Washington 98124'4729,Q06)684-0521'

Apolicant/I)enartment
Seattle Public Utilities
c/o Robert D. Tobin
Assistant CitY AttorneY

600 Fourth Avenue,4û Floor

Seattle, rWA 98124

Annellants
Fremont Neighborhood Council, et. al.

c/o Toby Thaler
PO Box 1188

Seattle, WA 9811I


